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Appe leg ; 
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BRIEF FOR THE APPELLEE 


Preliminary Statement 


Frank Byrnes appeals from a judgment entered on 
December 9, 1976, in the United States District Court 
for the Eastern District of New York ‘Edward R. 
Neaher, J.}, convicting him, following a jury trial, of 
each count of a seven count indictment which charged a 
conspiracy to distribute cocaine, in violation of Title 23, 
United States Code, Section 846, and the cubstantive 
offenses of possession with intent to distribute and dis- 
tribution of cocaine, on three separate occasions ‘ Decem- 
ber 26, 1974; January 10, 1975 and January 30, 1975), 
in violation of Title 21, United States Code, Section 841 
‘ai(1) and Title 18, United States Code, Seciion 2. 
Appellant was sentenced to two years imprisonment on 
each of the seven counts, to run concurrently, and a 
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David Dait and Carlos Burgos were life-long ac- 
quaintances, having grown up in the same neighborhood 
in Queens, New York (33).‘ During the summer of 1974, 
Dait met appellant who came to work as a disc jockey in 
an establishment called the “Tune Timer’s Bar,” where 
Dait was then working as a bartender. Eventually, Dait, 
Burgos and appellant began to “get high +ogether,” 
smoking hash and snorting “coke”. (34). Dait testified 
that on one occasion when they (appellant, Burgos and 
Dait) were alone together in the bar, he heard appellant 
state “If you ever want any coke to let me know, but 
don’t let anyone know where you are getting it from.” 
(35). At the time, Dait believed that appellant was 
speaking to both himself and Burgos (36),° and in De- 
cember of 1974, he and Burgos had occasion to take ap- 
pellant up on his offer (36). 


In early December, 1974, Dait was contacted by a 
person named Teddy Berkowitz with whom he had had 
previous dealings in marijuana and cocaine (39). As a 


‘The pages of the transcript of the first day’s proceedings, 
September 27, 1976, are numbered i to 179. Starting with the 
transcript of the second day’s proceedings, September 28, 1976, 
the pace numbers begin again as “A-1, A-2, ete,” (Although 
eventually the “A” is dropped) through page 138. The transcript 
of September 29, 1976 also begins at page 1 but this time the 
sequence continues through the end of the trial. Hereinafter, 
references to page numbers alone, e.g. (33), are to the transcript 
of September 27, 1976, references to page numbers with an 
“A” prefix, e.g. (A-83), refer to the transcript of September 28, 
1976 and references to page numbers with a “B” prefix refer 
to transcripts beginning with September 29, 1976 and continuing 
through the end of the trial. 
> But Dait later indicated that the connection primarily be- 
Burgos, and that, indeed, their decision to share the 
ds of the cocaine transactions equally, after the first trans- 
action, was based on the fact that he (Dait) had the customer 
and Burgos had the connection (45, 49). 
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result of his conversation with Berkowitz, Dait contacted 
Burgos and advised him that he (Dait) had a friend who 
wanted to buy some cocaine. Burgos told Dait that he 
would “get back” to him in a couple of days. Burgos did 
in fact contact Dait and informed him that he had a 
sample of cocaine for Dait’s friend (40) Shortly there- 
after, Burgos and Dait traveled to Bevkowitz’s home and 
gave Berkowitz the sample of cocaine. Berkowitz in- 
formed Dait that if his friend liked the sample, he would 
contact Dait again (40-41) 


Between December 6 and December 26, 1974, Berko- 
witz called Dait and told him that his friend liked the 
sample and wanted to buy two (2) ounces of cocaine. 
Dait, in turn, called Burgos and related what he’d learned 
from Berkowitz. Burgos advised Dait that he would see 
what he could do (42). On December 26, 1974, Burgos 
called Dait and told him that he had two ounces of co- 
caine. Dait met Burgos at Burgos’ home on Kissena 
Boulevard, Queens, where Burgos showed Dait the co- 
caine. Burgos then drove Dait back to Dait’s house on 
Bowne Street, Queens, where he dropped off Dait and left 
him with the cocaine (42). Dait then called Berkowitz 
to inform him that he (Dait) had the cocaine. Berko- 
witz told Dait that he would make the necessary arrange- 
ments and call back (42). 


Berkowitz called Dait later that evening and advised 
him that he would be bringing his friend to Dait’s house 
in about a half hour (43). Unbeknownst to Dait, how- 
ever, Teddy Berkowitz was then an informant for the 
New York Drug Enforcement Task Force, and Berko- 
witz’s “friend” was Detective Bernard Sierra. 


At approximately 9:00 p.m. Berkowitz and Sierra ar- 
rived at Dait’s house, where Berkowitz introduced Sierra 
to Dait (43, A-108). Berkowitz immediately excused 


5 
himself, ostensibly to check on Sierra’s car, but actually 
to create a situation where Sierra and Dait would neces- 
saril: deal directly with each other (A-108-A-109).° After 
Berke witz had left, Dait showed Sierra the cocaine. The 
undercover agent then gave Dait $2900 for the narcotics 
and departed (44). 


Shortly thereafter, Dait took the money to Burgos’ 
house, and there he and Burgos separated out $700 and 
split it between themselves (45). Burgos next suggested 
that they “go take a ride” to drop off the balance of the 
money. The pair then drove to the home of appellant 
located at 56-23 Van Cleef Street, in Queens. When they 
arrived, Dait saw Burgos give appellant some money, and 
Burgos and appellant had a conversation in Spanish, 
which Dait did not understand (46). 


os one week later, Sierra called Dait and asked 
\ ees ‘not there was any cocaine available. Dait ad- 

ed Sierra to call back in a few days. Dait then called 
ones and told him that Sierra wanted two more ounces 
of cocaine. Burgos replied, “Okay, I'll try to get it.” 
(A-145). 

On January 10, 1975, Burgos picked up Dait at Dait’s 
house end they drove together to appellant’s house. When 
they arrived, Dait remained in one room while Burgos 
and appellant went to another. Shortly thereafter, Bur- 
gos and appellant returned to Dait, and Dait and Burgos 
left appellant’s house (47). Burgos then drove Dait back 
to Dait’s house, and on the way gave Dait two (2) ounces 
of cocaine (48). 


Later that same day, Sierra called Dait and told him 
that he would be coming to Dait’s house at 3:00 p.m. 


In fact, on that same day, Sierra obtained Dait’s phone 
number so that he could contact Dait directly (44). 
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Accordingly, a few minutes after 3: 00 D. m., Sere ar- 
rived at Dait’s house under the surveillance of Detective 
Mich: ael Golub and Shee scatts (48, “A112, A-160). 
Dait escorted Sierra through a hallway to his bedroom 
where he produced the two ounces of cocaine and told 
Sierra that “his man’ was coming with a scale (48, 
A-113). Sierra left momentarily to retrieve a cocaine 
testing kit from his car and returned. Dait then placed 
a phone call to Burgos at his job at the Brett Glass Co. 
(48). Sierra, who observed Dait making the call, heard 
Dait say over the phone ‘Hurry up over with the scale. 
The man is here.”’ {A-114). About ten to fifteen minutes 
later, Burgos arrived and gave Dait the scale 148). After 
the drugs were weighed, Sierra handed $2900 to Dait in 
exchange for the cocaine (49, A-114). Before leaving, 
the undercover agent asked Dait whether he could obtain 
as much as a pound of cocaine. Dait told Sierra that his 
man “Frank” could “do anyth'ng he wants to. He has 
an import business.” (A-114). Immediately after Sierra 
left, Sierra phoned the surveillance team that some- 


one else was in the house who had just brought over 
a scale (A-114). Shortly after receiving Sierra’s mes- 
sage, Detective Golub observed Burgos leaving Dait’s 
house and entering a van which was registered to the 
Brett Glass Co. where Burgos worked ‘A-161'. 


At approximately 4:30 or 5:00 p.m. on that same 
afternoon, Burgos picked up Dait and together they drove 
to Burgos’ house. There, they separated out $2200 for 
the “connection” and split the balance equally between 
themselves (49). Afterwards, Burgos suggested that 
they “go take a ride” and they then drove to appellant’s 
house. After they arrived and had “smoked a joint” with 
appellant, Burgos and appellant left the room for a few 
moments and then returned '49). Subsequently, Burgos 
and Dait left the house. 


- 


On January 22, 1975, Sierra appeared at Dait’s house 
without warning. Sierra inquired about obtaining more 
cocaine, but Dait advised him that “nothing was happen 
ing right now.” (50). Dait stated, however, that he was 
roing to see his friend later and that they would “see if 
they could get anything.” (50). Sierra suggested to Dai 
that he call his connection to see if there was any cocaine 
available (50, A-117).’ Acting on Sierra’s suggestion, 
Dait placed a call to appellant but there was no answer 
(50). Sierra memorized the telephone number Dait dialed 
and later recited it to Golub, who recorded it (163). 
Aiter placing the cal!, Dait advised Sierra that there was 
no answer and suggested that he call back in a few davs 
(51). Sierra then left and joined the surveillance which 
was in the area. 


At approximately 4:55 p.m. Burgos arrived at Dait’s 
house (51, A-119, B-164), after which Dait exited his 
residence and entered Burgos’ car. Following the vehicle 
Golub and Sierra observed the car park across from 5623 
Van Cleef Street. Dait and Burgos exited the auto and 
walked to the door of the building, where they remained 
for a very short time before they returned to the car and 
left because appellant was not at home (A-120-122). 


Sierra testified that he purposely made the suggestion in 
hopes that he could memorize the telephone number which was 
dialed. 

*It was later stipulated that the number 699-0767, belonged 
to a phone which was installed at 5623 Van Cleef Street during 
the period between December 26, 1974 and January 30, 1975. 
t was further stipulated that appellant resided at that address 
curing that same time period (B-156-157). Sierra further tesii- 
ficl that he learned from the telephone company that the name 
of appellant, Frank Byrnes, appeared on the line card for tele- 
phone number 695-0767 along with the subscriber, Victor Aven- 
dano. (B-136). 


e 
¢ 
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In the days following January 22, 1975, Sierra made 
periodic telephone cails to Dait to find out wheiner or not 
more cocaine was available (A. 121). Event 
January 30, 1975, at about noon, Sierra 
residence and received a sample of cocaine, 
had given to Dait on the 29th. Dait advieg Sierra that 
he could obtain more cocaine for him later. He further 
stated that he was going to meet his partner and go to 
his connection’s hor.>. He told Sierra to return at about 
5:00 P.M. (63, A. 122). 


After Sierra left Dait attem:pted to call Burgos at 
home but was unable to reach him. Finally, learning 
through mutual friends that Burgos wes at a location 
on Main Street in Queens (53), Daic left his house and 
caught a bus to Main Street to find Burgos. Dait located 
Burgos and advised him that Sierra wanted more cocaine. 
Burgos and Dait then drove to appellant’s home. 


At the house, as they had done before, appellant and 
Burgos left Dait and went into a separate room, leaving 
Dait alone. They returned momentarily, and shortly 
thereafter Burgos and Dait left (53-54) and drove back 
te Dait’s residence (53-54). On the way there, Burgos 
gave Dait two ounces of cocaine in separate one ounce 
bags (54). On arriving at Dait’s house, Burgos and Dait 
left the car and went inside. Sierra who was in the area, 
received a radio communication that Dait and Burgos had 
entered Dait’s residence. Sierra immediately proceeded 
to Dait’s house in an effort to get inside before Burgos 
left. (A. 122). 


When Sierra entered the house, he saw Burgos in the 
hallway and he passed him on his way to Dait’s room 
(A. 122). Sierra asked Dait who the male was, and Dait 
answered “that’s my partner.” Sierra asked, “Is that 
Carlos?”, to which Dait replied, “Yes.” (A. 123). Sierra 
then proceeded to aes one of the ounces of cocaine 
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from Dait for $1,500. and left Dait’s residence (123). 
About fifteen to twenty minutes later, Burgos returned to 
the house and received from Dait $1,300. and the othe 
ounce of cocaine (54-55). <A short time later, Burgos lef! 
Dait’s residence, entered his car, and left the area. 


B. The Defense Case 


Appellant took the witness stand in his own behalf. 
In substance, he denied that he had ever sold or possessed, 
or speed or possess, cocaine with Burgos or 
Dait (B-290-86. He further stated that he had never 


traveled to Peru and had not been in South America at 
all since 1962 (273-274). Appellant did not offer his 
passport in evidence at this juncture, although he said 
he had intended to do so earlier. Appellant admiiced 
that he had previously been convicted of possession of 
marijuana (288). He also stated that he had once been 
given a small quantity of cocaine, although he did not 


use cocaine. He could not remember who had given him 
the cocaine (307). Appellant stated that he regularly 
associated with Burgos and Dait on a social basis, but he 
was unaware of Dait’s use of or dealing in narcotics 
(286). 


linally, appellant claimed that he had sold cassette 
tapes to Burgos on a number of occasions, and suggested 
that if anyone saw Burgos give him any money, it was 
probably in payment for those tapes. 


Appellant’s co-defendant Burgos also took the stand 
in his own behalf. He claimed that he was Dait’s “part- 
ner’ in a venture he had developed in which they would 
sell as scrap what was left of aluminum window frames 
which his employer allowed him to keep in connection 
with his job (245-246). Burgos also claimed that hs 
purchased cassettes from appellant and suggested that if 
Dait saw him pay money to appellant it was in connection 
with purchasing cassettes (253-254). 
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ARGUMENT 
PC!NT I 


The Court Properly Excluded Appellant’s Pass- 
port When Appellant Scught to Offer the Passport 
in Evidence. 


In an effort to establish that he had never traveled 
to Peru, without any testimonial foundation, appellant 
offered a United States passport which had purportedly 
been issued to him and which bore no stamps or entries 
indicating that he had left the United States and traveled 
to Peru. Appellant offered the passport during his cross- 
examination of Detective Sierra.” The Government ob- 
jected to its admission and the side bar colloquy which 
followed is set forth in its entirety (A. 128): 


The Court: What is the purpose of this? 


Mr. Rapaport: To show that he was never in 
Peru, the testimony given was—by Dait was that 
he had been in Peru and may have been in Florida. 


The Court: How do we know he was never in 
Peru under this passport or some other passport? 


Mr. Rapaport: If he was in Peru—— 


The Court: If you want to put him on the 
stand, that is one thing. You won’t get it in this 
way. 

Detective Sierra testified before the Grand Jury that David 
Dait had boasted on January 10, 1975, in the context of a € - 


ion about his ability to obtain large quantities of cocaine, tha 


“his man Frank” made trips to Peru. The “Peru” statement was 
not central to the Government’s case, and appellant was not in- 
dicted for the importation of narcotics. Indeed, neither the 


Government’s opening statement, the direct testimony of any 
of the Government’s witnesses nor the Government’s summation 
made even a passing reference to any foreign travel by appellant. 
Nevertheless, appellant himself raised the issue during his cross- 
examination of Detective Sierra (A. 126). 


1] 


Mr. Carter: His passport, Your Honor—this 
is not probative of that point, number one. 


Number two, this witness [defendant's 
port cannot be brought in through this witness. 


Number three, I could bring in my ow 
port and I just traveled in Eurepe and my | 
port was not stamped with the specific ec untries 
visited. 

Mr. Rapaport: If Your Honor please, this is 


a passport that United States Citizens are— 

The Court: It is not proof of that proposition 
and it is certainly not evidence of it. You cannot 
do it that way. 

Mr. Rapaport: When I put him on the 
I'll have to do it. I'll do it that way. 

And after the proceedings had precumed and in 
the presence of the jury: 


Mr. Rapaport: I will withdraw that question, 
if Your Honor please, and J will bring that matter 
on at a future time before the jury. 1A. 129) 
‘emphasis added). 


Whereupon, appellant’s counsel resumed cross-examina- 
tion without further comment from the court. Clearly, 
Judge Neaher’s ruling was directed primarily at the 
issue of whether the passport could be offered through 
the witness who was then on the stand, Detective Sierra. 
While the court expressed some reservations about the 
competency of the passport to prove what it was offered 
to prove, the court, after appellant’s counsel expressed his 
clear intention to do so, did not preclude the admission 
of the passport at a later time through another witness. 
Appellant subsequently took the stand, but his passport 
was never offered. 


Now on appeal 
properly precluded 
that the passpert wa 
The claim is totally wi 


port was not, standing alo ympecent lo es ish tnat 


2) 
i 


° \ . . ] 
eru., Moreover, appellant 


appellant did not travel to 
never availed himself of the opportunity to properly in- 
troduce the passport into evidence. 

In United States v. Weiss, 491 F.2d 460 (2d Cir.), 
cert. denied, 419 U.S. 833, 95 S.Ci. 58 (19751, Judge Mans- 
field, writing for this Court, addressed precisely the same 
issues which are raised in appellant’s . namely: 
(1) whether a United States passport may be admitted 
without testimonial authentication and (2) whether such 
a passport alone is competent evidence to prove that a 
defendant did not travel outside of the United States. In 

mbership in a 

ssue was whet he had 

been present at conspiratorial meetings which had taken 
place in Bangkok, Thailand. At trial, the defendant 
offered, without any testimonial foundation, two United 
States passports which bore no stamps or entries indi- 
cating that the bearer of the passports | Weiss) had been 
in Thailand during the relevant time period. The trial 
court excluded the passports on the ground that they had 
not been authenticated properly. 


In appealing his conviction, Weiss argued that the 
trial court erred in excluding the passports. In substance, 
he contended that a passport was self-authenticating since 
it was either an “official record” or an “official publication 
thereof,” as defined in Rule 44\a!, F.R.Civ.P., as made 
applicable to criminal proceedings by Rule 27, F.R.Cr.P.' 


Rule 44(a) now applies to criminal proceedings through 
901 of the Federal Rules of Evidence 
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However, in affirming Weiss conviction, the court squarely 

rejected the notion that a passport is an “official 
lge Mansfield pointed out that the passport is 
custody of the citizen to whom it is issued, and 

fore does not satisfy the requirement of Rule 44 

in official record that the document be “kept within the 

United States” and be in the “custody” of an officer of the 

rovernment. Weiss, supra at 465. The court furthe 


g 
} dha? -\ © ’ . ‘ } « ] ; ) ee +35 
held that the passport could not be ad: ( as an “offi- 


cial publication” of a public record since it was not offe 
simply to prove matters of record within the Departmen 
of State, such as citizenship, birth, ete., but rather whether 
the defendant had traveled abroad. The court stated tha 
the passport would be competent for that purpose 
upon introduction of proof by authorities of Thai 
that if Weiss had entered or left that country during 
relevant period, entries would surely have been p! 
upon the passports.” Weiss, supra, at 466. 
Here, the trial judge correctly followed W 

ruled that appellant could not offer the passport into 
evidence in the manner in which he sought. Of course, 
appellant was free to present the sort of testimony, 
lined in Weiss, which would have enabled him 
the passport admitted in evidence. Neverth 
not do so. He cannot now be heard to complain. 


Appellant’s reliance on United States 
F.2d 441 (9th Cir. 1975); United States v. 
F.2d 497 (2d Cir. 1946), and United States v. 
289 F. Supp. 43 (E.D.N.Y. 1968), is entirely misplaced. 
To the extent appellant cites them, these cases simply 
voice the familiar rule that. evidence which is relevant is 
generally admissible at a trial. With this general propo- 
sition we could hardly argue. The point is, however, that 
relevance is not the issue here. Appellant’s passport was 


excluded by the court, not because it was irrelevant, but 


because the defense did not la test mial 

foundation for its adn in aecordan ith fund 
at wat , ast 1’ ‘ ' 4s 

mental rules of evidence. JWeiss, sup Appellant’: 


argument is frivolous. 


POINT Il 


There Was Sufficient Evidence to Support Appel- 


lant’s Conviction. 


Apne t ¢or nds th ‘ t @)7 ad n denvir 
his mo ion to dist ~ the ict ni QT ' ¢ wind 
that the Government’s eviden Was insufficiet a 
matter of law Essential] he argu that in the ab- 


sence of testimony that a witness actually saw appellant in 
possession of cocaine or that he had a conversation about 
cocaine with appellant con noraneous with an actu! 
transaction, there was insufficient idence to suppo 

jury’s finding of guilt. Appellant’s contention totally 
ignores the probative value of circumstantial 


@is wholly without merit. 


evidence and 


Viewing the evidence in the light most favorable to 
the Government, Glasser v. Ui d States, 315 U.S. 60, #0 
nT nt «x dered $+ 7 port to the Unitel States 

\ r! i ndition of his release on b H 
today” in e context of Rule 44ia learly means custody by 
the official having “legal custody of the record” and in the case 


at bar that would be the Secretary of State, not the Attorney 


Generi Rule 44(a;}(1) F.R. Civ. P 
We note only in passing that had the passport been admit- 


é it might have proved either that Dait was lyin 
ant's trips to Peru, or that appellant had lied to Di; 
making such trips. Either way, one can hardly argue, as appel- 
il does, that the passport was an important piece of eviden 


at best it was of marginal relevance 


d Stutes v. Marrapese, 486 F 
1973), cert. denied, 415 U.S. 994 
that there was more than sufficient evid 
reasonable juror could have 


; 
i 


: ] 
cert. denied, 423 U 
States Vv. Freeman. 498 F.2d 
United States v. Taylor, 
United States v. Falco 
November 1, 
testified that appellant had 
Carlos Burgos and himself with the propositi 
would supply the vith cocaine 
rs whom he did not care to meet ( 
ood that the offer was made primarily 
indeed, that understanding formed the basi 
division of the proceeds from subsequent cocaine 


tions. 


When in early Decem’. r, 1974, Teddy Berkowitz as] 
ther or not he could obtain some cocaine, Dait 
‘ted Burgos. Bur: ’s produced a sample of cocain 
Dait and Berkowitz. On December 26, 1975, Burgeo 
; 


t i 


supplied Dait with two more ounces of cocaine to 
to Berkowitz’ “friend” (42). On that same day, aft 
Dait had sold the cocaine to the undercover police offic 
Sierra, Burgos joined Dait to divide the proceeds from 
the sale. Dait testified that they “split” $700 between 
t] elves and that afterwards Burgos suggested (/ 
“no take a ride” to drop off the remaining $2200 

Dait testified that Burgos drove them to the 
of appellant and that he saw Burgos hand appellant 
of money (46), 


we aos 


r after the sale of December 26, 1974, Detec- 


a 
asked Dait to obtain more cocaine. Again, 


would ti 
gos and D: 
+} + 

na 

room 

afta 

atlel 

two more 
ounces o! 
S errTrad a 


that 


ees ‘ ; : =e 
divide the proceeds o ie sale, As before, 
out $2200 for 

— ' 

between them, 


11 ’ 
tn any: ant 
tO appellant § 


Burgos and appe it s before, in another room and 
] 
l 


conferred in Spanish before returning to Dait. 


tective Sierra payed a 


Sierra told Dait to ca 


subsequently 
telephone was installed at 
told Sierra that 


he and his partner were going visit his connection t 


ascertain whether they could obtain coc: . Later that 
afternoon, surveillance officers saw Burgos pick up Dait 


and observed the pair as they traveled to appellant’s home. 


On January 29, 1975, Dait obtained another 
of cocaine from Burgos which he gave to Sierra on Ja 
ary 30th. Dait advised Sierra that he would arrange 
to obtain cocaine for him later that afternoon. Later. 
Dait located Burgos, advised him that he needed more 
cocaine, and they drove to appellant’s house. Once again 


Burgos and appellant left Dait ant roo! 
ALG dD ‘ + T : Tate a i 
Af Burgos and Dait left appellan rOS, as 


+1 NYrevio! CCA ~ ey UT Vegi > 1 P 
on previous occasions, gave Dait ~ ounces 


Later that day, Dait sold part of the cocaine to Sierra. 


Appellant ted State Cim 3 
9309 (2d Ch t. denied, 375 US. 974, 


for ihe proposition that a mere meeting is not 
conspiracy where no witness ove! 
ant’s conversations or saw anything pass from the de 
fendant to another person. The case at bar 

inguishable. First of all, Dait was present 
ially proposed the scheme to supply 
and Dait with cocaine. Secondly, uniiice the si 
Cimino, where testimony placing the defend 


€ s was largely neiew gece ieee in this ease t 
dence established repeated similar conduct which tended 
to prove that appellant was the source of the cocaine and 


the recipient of the lion’s share of the proceeds. 
9 

In United States v. Lubrano, 529 F.2d 633 (2d Cir. 
1975}, this Court, confronted with like evidence of re- r 
peated similar var uct, stated that “the events of any 
particular day in isolation from all the rest may be in- 
conclusive, but ee ee the jury could proper 
have found” the defendant on trial supplied the cocain 


id. at 636. Se . also United States v. Rizzuto, 504 F.2¢ 


419 (2d Cir. 1974). As Judge Neaher prope rly charged 
the jury, pecans evidence, if believed, is of no 
less value than direct evidence.” And it is well settled 
that circumstantial evidence need not exclude all possible 
inferences but those of guilt. Lubrano, supra at 636; 
United States v. Woodner, 317 F.2d 649 (2d Cir.). cert. 
denied, 375 U.S. 903 (1963) 


Here, the overwhelming circumstantial evidence eom- 
eonclusion that appellant was the source of the 


pelled the 


cocaine purchased by Sierra ind that he 


t 
of the chain of distribution Which included 


Dait. Despite appellant's efforts to insulate 


> Nims 
was clearly sufficient evidence for the jury 


beyond a reasonable doubt that appellant 
the offenses charged. 


CONCLUSION 


The judgment of conviction shouid be affirmed. 
Respectfully submitted, 


DAVID G. TRAGER, 
United States Attorney, 
Eastern District of New York. 


ALVIN A. SCHALL, 
ZACHARY W. CARTER 
Assistant United States Attorneys, 
Of Counsel. 
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